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 Appellants Joseph Francis, Ventcom Realty, Inc., and Mantra Films, Inc., appeal 

from the trial court’s order dismissing the matter after granting the motion to compel 

arbitration of respondents Westlan Construction, Inc., Mark Sausser and Craig Staley 

(referred to collectively as Westlan) and respondent Tracy Price.   We reverse and 

remand with instructions. 

 

CONTENTIONS 

 Appellants contend that:  (1) the trial court erred in dismissing the action when 

respondents refused to initiate the arbitration of appellants’ claims after the trial court 

granted their motion to compel arbitration; and (2) respondents’ contention that the order 

appealed from is nonappealable is without merit. 

 

FACTS AND PROCEDURAL BACKGROUND 

 Appellants filed a complaint against respondents on August 20, 2002, arising out 

of a residential remodeling project.  On October 3, 2002, Price filed a motion to stay 

action and compel mediation and arbitration.  Westlan filed a demurrer on October 7, 

2002.  The trial court denied Price’s motion to compel arbitration because Westlan was 

not subject to an agreement to arbitrate and there would be a possibility of conflicting 

rulings.  The trial court granted Westlan’s demurrer in part. 

 On December 9, 2002, appellants filed a first amended complaint (FAC) against 

respondents for:  (1) breach of contract (against Westlan); (2) breach of contract (against 

Price); (3) breach of covenant of good faith and fair dealing (against Westlan); (4) breach 

of covenant of good faith and fair dealing (against Price); (5) fraud (against all 

respondents); (6) negligent misrepresentation (against all respondents); (7) intentional 

interference with contract (against Westlan); (8) conspiracy (against all respondents); 

(9) unjust enrichment (against all respondents); (10) declaratory relief (against Price); 

(11) negligence (against all respondents); (12) accounting (against all respondents); 

(13) indemnity (against all respondents); and (14) intentional infliction of emotional 

distress (against all respondents).  
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 According to the allegations of the FAC, appellants entered into a contract for 

architectural services with Price on December 1, 1999, for the sum of $65,000.  By the 

time of filing of the FAC, appellants had paid Price $128,000.  In May 2000, Westlan 

entered into a construction contract with appellants to build a residence in Pacific 

Palisades, at an estimated maximum price of $790,000.  To date, appellants had paid 

Westlan approximately $1,168,000.  On July 17, 2002, Westlan demanded an additional 

payment of $127,000, estimating that it would cost $710,000 more to complete the 

project, for a total of $1,215,000 over the contract price to complete the job.  The FAC 

alleged that 14 months after the estimated completion date, the building had not been 

completed in accordance with the contract.   

 The FAC alleged that Westlan and Price had breached the construction contract by 

failing to complete construction of the residence in accordance with the terms of the 

contract.  Price represented that he was administering the construction contract while he 

actually failed to visit the construction site, and failed to keep appellants informed 

regarding the progress and quality of the work completed.  All respondents negligently 

and intentionally misrepresented that they would render services in connection with the 

construction contract.  The FAC also alleged that Westlan induced Price to issue 

certificates of payment to Westlan, which breached the architect agreement between 

appellants and Price.  

 On January 27, 2003, Westlan filed an amended answer to the FAC, which raised 

the issue of arbitration for the first time, and a cross-complaint against Francis and 

Ventcom Realty for claims for:  (1) goods, wares and merchandise sold and delivered 

(against Francis, Ventcom); (2) breach of contract (against Francis, Ventcom); (3) 

equitable indemnity (against Roes 6-20); (4) comparative indemnity (against Roes 6-20); 

(5) equitable apportionment of fault (against Roes 6-20); and (6) contribution (against 

Roes 6-20).1 

 
1  The current status of the cross-complaint is unclear from the record. 
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 On January 31, 2003, Westlan filed a motion to stay action and compel mediation 

and arbitration.  Price joined in the motion.  The trial court granted the motion stating 

that:  (1) on November 7, 2002, the trial court denied Price’s motion to compel mediation 

and arbitration because there was a possibility of conflicting rulings on a common issue 

of law or fact.  At the time of that ruling, Westlan had not requested an order compelling 

mediation and arbitration; (2) the construction contract incorporated the general 

conditions of the contract for construction of the American Institute of Architects, which 

provided for arbitration of disputes with Westlan; (3) appellants failed to show that they 

were not aware of nor bound by the general conditions requiring arbitration; (4) 

respondents, including Price, had not waived their contractual right to mediate and 

arbitrate, nor had they engaged in bad faith; (5) Westlan’s delay in pursuing arbitration 

five months after the litigation began did not constitute a waiver of the right to 

arbitration; (6) no prejudice had occurred because very little discovery had taken place 

and because trial was not set for several months.  The trial court vacated its November 7, 

2002 denial of Price’s motion to compel arbitration, and set an order to show cause why 

the matter should not be dismissed.   

 In a letter to Price dated April 8, 2003, appellants stated that they preferred a jury 

trial to arbitration and demanded that respondents initiate arbitration in accordance with 

the trial court’s grant of the motion to compel arbitration.  On April 9, 2003, Price replied 

that the American Arbitration Association (AAA) rules govern the construction contract 

and that it was appellants’ duty to initiate arbitration proceedings.  In their April 15, 2003 

response to the order to show cause, appellants stated that respondents advised appellants 

that they had no intention of commencing arbitration, and that it was appellants’ 

obligation to initiate the arbitration proceedings and pay the filing fee of $8,000. 

 The trial court dismissed the matter on April 23, 2003. 

 This appeal followed.2 

 
2  On April 22, 2003, respondent Price filed a claim with the AAA for his 
independent claim for breach of contract.  Appellants filed a petition for writ of 
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DISCUSSION 

 1.  Whether the order of dismissal is appealable 

 Respondents contend that the order of dismissal is not appealable because 

appellants are in fact attempting to appeal from a nonappealable order granting their 

petition to compel arbitration, citing Muao v. Grosvenor Properties, Ltd. (2002) 99 

Cal.App.4th 1085, 1088-1089 (Muao).  We conclude that circumstances exist such that 

review by petition for writ of mandate is appropriate. 

 Our Supreme Court has held that where a defendant raises the failure of the 

plaintiff to arbitrate as a defense to a cause of action, and each and every issue alleged in 

the plaintiff’s cause of action could have been settled through arbitration procedures, 

summary judgment may be granted, and the matter may be dismissed.  (Charles J. 

Rounds Co. v. Joint Council of Teamsters No. 42 (1971) 4 Cal.3d 888, 894-895 (Charles 

J. Rounds Co.); see also Johnson v. Siegel (2000) 84 Cal.App.4th 1087, 1095-1096; 

Martinez v. Scott Specialty Gases, Inc. (2000) 83 Cal.App.4th 1236, 1245.)  From that 

dismissal, a plaintiff can properly appeal.  (Charles J. Rounds Co., supra, at pp. 894-895; 

Johnson v. Siegel, supra, at pp. 1095-1096; Martinez v. Scott Specialty Gases, Inc., 

supra, at p. 1245.)  Alternatively, the defendant may elect to move for a stay of 

proceedings pending arbitration, if he or she also moves to compel arbitration under Code 

of Civil Procedure section 1281.4.3  (Charles J. Rounds Co., supra, 4 Cal.3d at pp. 897-

898.) 

 This case does not fit squarely into the dismissal format because here, respondent 

Westlan, joined by respondent Price, made a motion to compel arbitration, rather than a 

                                                                                                                                                  
supersedeas requesting this court to stay that arbitration, which we denied on November 
18, 2003.  We also denied respondents’ motions for sanctions for a frivolous appeal. 

3  All further statutory references are to the Code of Civil Procedure unless otherwise 
indicated. 
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motion for summary judgment.  After granting the motion to compel arbitration, the trial 

court dismissed the matter, but retained jurisdiction.   

 Respondents point out that according to section 1294, an appeal lies only from the 

ultimate judgment confirming the arbitrator’s award.4  (Muao, supra, 99 Cal.App.4th at 

pp. 1088-1089.)  Requiring the party opposing the motion to compel to seek arbitration 

will not force him or her to lose substantial rights, because he or she may prevail in the 

arbitration.  (International Film Investors v. Arbitration Tribunal of Directors Guild 

(1984) 152 Cal.App.3d 699, 703.)  If the party loses in arbitration, he or she may then 

appeal through a petition to vacate or confirm the arbitrator’s award or on appeal from 

the judgment confirming the award.  (Ibid.)  

 In Muao, the plaintiff appealed from an order granting the defendant’s petition to 

compel arbitration and dismissing his action for wrongful termination.  The First District 

concluded that the trial court erroneously dismissed the action, and remanded the matter 

to the trial court to vacate the dismissal and to enter an order granting the defendant’s 

motion to stay the action pending arbitration.  (Muao, supra, 99 Cal.App.4th at p. 1093.) 

 Respondents’ reference to Muao does not end the discussion, however.  As 

recognized by Muao, although the order compelling a party to arbitrate is not a final 

judgment or appealable order, it may be reviewed by writ of mandate when exceptional 

circumstances exist such as when the matter falls outside the scope of arbitration.  (Muao, 

supra, 99 Cal.App.4th at pp. 1088-1089; International Film Investors v. Arbitration 

Tribunal of Directors Guild, supra, 152 Cal.App.3d at p. 704.)  Of particular relevance to 

the instant case, mandate is available to review an order to compel arbitration if the 

arbitration would be unduly time-consuming or expensive.  (Atlas Plastering, Inc. v. 

Superior Court (1977) 72 Cal.App.3d 63, 68 [mandate appropriate where the expense to 

 
4  Section 1294 provides:  “An aggrieved party may appeal from:  [¶]  (a) An order 
dismissing or denying a petition to compel arbitration.  [¶]  (b) An order dismissing a 
petition to confirm, correct, or vacate an award.  [¶]  (c) An order vacating an award 
unless a rehearing in arbitration is ordered.  [¶]  (d) A judgment entered pursuant to this 
title.  [¶]  (e) A special order after final judgment.” 
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the parties participating in and seeking review of the arbitration was apparent].)  

Similarly, the court may review the appeal as a petition for writ of mandate where it 

determines that the issue would effectively evade appellate review and an adequate 

remedy at law does not exist.  (Szetela v. Discover Bank (2002) 97 Cal.App.4th 1094, 

1098.) 

 We find Spence v. Omnibus Industries (1975) 44 Cal.App.3d 970 (Spence) 

instructive.  There, the appellate court found that the trial court’s order granting the 

defendant’s petition for arbitration and requiring the plaintiffs to pay a $720 arbitration 

filing fee to be appealable because such a result would deprive the plaintiffs of a forum 

for resolving their complaints.  (Id. at p. 976.)  In that case, the plaintiffs were 

homeowners who sued the defendant building contractor for breach of contract and fraud 

for failure to complete remodeling of their home.   

 The Fourth District recognized that the arbitration agreement was a contract of 

adhesion, under which the plaintiffs had only the opportunity to adhere to the 

standardized contract or reject it.  The contract contained an innocuous clause hidden in a 

standardized, mass-produced agreement which required compliance with the 

Construction Industry Arbitration Rules.  Under those rules, the court stated, the 

difference between “[arbitration] fees and court filing fees is rather startling.”  (Spence, 

supra, 44 Cal.App.3d at p. 973.)  In Spence, the plaintiffs had to pay $720 in arbitration 

filing fees for a $37,000 claim, as compared to a filing fee of $50.50 in the superior court, 

which effectively denied the plaintiffs a forum for resolution of their complaints.  (Ibid.) 

 The court further held that since the plaintiffs had waived arbitration by seeking 

damages, and the defendants initiated arbitration, the defendants should pay fee the $720 

filing fee or remain in the superior court.  The court stated:  “Of course, had plaintiffs 

originally instituted arbitration, they would have had to pay the filing fee.  They did not 

and if the defendants really want arbitration they can pay for it.  The judicial zeal for 

arbitration cannot be blindly used so as to cause a palpable injustice.”  (Spence, supra, 44 

Cal.App.3d at p. 975.) 
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 We conclude that the Spence rationale applies equally here.  Appellants were 

required to sign an 18-page architecture contract with Price which stated at page 11 that 

arbitration would be conducted in accordance with the Construction Industry Mediation 

Rules of the AAA.  However, the architecture agreement did not attach a copy of those 

rules.  Similarly, the 44-page construction contract between appellants and Westlan 

contains on page 22 a reference to the Construction Industry Mediation Rules of the 

AAA.  Tellingly, Price states that at the time he filed the first motion to compel 

arbitration, Westlan “[was] not aware of a contractual arbitration provision in [its] 

contract with plaintiffs, and . . . did not seek mediation or arbitration at that time.”  The 

reporter’s transcript of the hearing on Westlan’s motion to compel shows that Westlan’s 

counsel was unaware of the arbitration clause until after litigation had proceeded.  She 

stated:  “It wasn’t until after the demurrer was heard that we actually received and had 

time to review the conditions for the contract for construction which included the 

arbitration clause.  And at that time we amended our complaint.  We added that 

affirmative defense and we brought this motion.”  Indeed, prior to filing the second 

motion to compel, it appears that Price engaged in discovery, taking the deposition of 

Joseph Francis and requiring him to produce hundreds of documents in preparation for 

litigation.  Respondents then refused to appear for their own depositions. 

 In her declaration in response to the trial court’s order to show cause, appellants’ 

attorney declared that the filing fee is $8,000 to file a claim with AAA, although now on 

appeal, appellants claim that the filing fee is $13,000 for each respondent.  Appellants 

claim they must pay the $26,000 filing fee or be left with no remedy to have their claims 

adjudicated.  We can well imagine the difficulty of a homeowner negotiating through 

voluminous and prolix construction and architect documents which refer to, but do not 

attach, rules promulgated by the AAA with no real understanding that he or she would be 

required to pay large filing fees for arbitration.   

 As in Spence, we do not know anything of the financial condition of appellants, 

other than that they were prepared to build an $800,000 house.  The Spence court 

concluded that regardless of their financial condition, the plaintiffs could well be 
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deprived of any forum for resolving their complaints.  We conclude that the $26,000 

filing fee may deny appellants the ability to resolve their claim and conclude that the trial 

court erred in dismissing the matter.  (See Gutierrez v. Autowest, Inc. (2003) 114 

Cal.App.4th 77, 86 [consumers relying on nonwaivable statutory claims entitled to 

protection from unreasonable arbitration fees of $10,000 imposed by the AAA rules, of 

which they were never given a copy]; Abramson v. Juniper Networks, Inc. (2004) 115 

Cal.App.4th 638, 654 [AAA arbitration agreement unconscionable where employee 

required to pay half the costs in vindication of nonwaivable public rights].) 

 Respondents attempt to distinguish Spence on the basis that the trial court’s order 

to the plaintiffs to pay the arbitration filing fee was an exception to the one final 

judgment rule.  The Spence court stated that where there is a final determination of a 

collateral matter distinct and severable from the general subject matter of the litigation, 

such as an order to pay money, the party may be entitled to appeal.  (Spence, supra, 44 

Cal.App.3d at p. 976.)  Respondents urge that here, the trial court did not order appellants 

to pay money, and therefore this matter does not fall into the same exception.  As 

previously stated, however, we have determined that the matter is appealable as a petition 

for writ of mandate in that appellants could well be deprived of a forum to air their claims 

in light of the burdensome $26,000 arbitration filing fee, which was never clearly set out 

in the contract between appellants and respondents, but was incorporated by reference.  

Respondents Westlan also urge that appellants have improperly characterized the 

arbitration provision as a contract of adhesion for the first time on appeal.  We agree with 

appellants, however, that the issue came into play when respondents refused to initiate 

arbitration and Spence became relevant. 

 

 2.  Whether respondents should be required to initiate arbitration and pay 

the filing fee 

 As we have already discussed, Spence concluded that the defendant contractor 

should bear the burden of initiating arbitration and paying the filing fees, since the 

plaintiff homeowners were willing to resort to the less expensive alternative of filing a 
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lawsuit.  Nevertheless, respondents urge that the trial court ordered arbitration to proceed, 

and therefore appellants should be forced to initiate arbitration of their claims and bear 

the burden of the filing fees.  Under Evidence Code section 459, we take judicial notice 

of the July 1, 2003 version of the Construction Industry Arbitration Rules and Mediation 

Procedures, which we downloaded from the AAA website (the rules).  The rules indicate 

that the initiating party shall give to the other party written notice of intention to arbitrate, 

which shall contain a statement setting forth the nature of the dispute, the names and 

addresses of all the parties, the amount involved, and the remedy sought.  There is no 

indication that the party initiating the arbitration must be the plaintiffs.   

 In comparison to the Los Angeles Superior Court civil fee schedule, of which we 

take judicial notice under Evidence Code section 459, the AAA fees are inordinately 

high.  AAA imposes a sliding scale for filing fees, based solely on the amount of 

damages claimed.  The fee for filing a civil action is approximately $300, compared to 

the $13,000 fee required by AAA for each of appellants’ claims in the instant matter.5  

Typically, homeowners are the parties who would suffer large damages, since the cost to 

repair or complete construction on a project could be enormous.  The architects and the 

contractors, on the other hand, are for the most part protected through progress payments.  

Their losses would tend to be minimal, and their claims smaller.  Therefore, homeowners 

with large damage claims would always be forced to incur the high filing fees of AAA.  

Intended or not, such extraordinary fees have the potential of inhibiting homeowners 

from pursuing claims against contractors and architects. 

 Since respondents selected the provider, it is only fair that they bear the burden of 

paying the unusually high fees.  If they do not want to pay the fees, they have the option 

of waiving arbitration.  Or, with appellant’s agreement, they may select another provider, 

whose fees compare favorably with the civil filing fees of the Superior Court. 

 

 
5  The total filing fee here would be $26,000, which does not include the fees of the 
arbitrator. 
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DISPOSITION 

 The matter is reversed and remanded with directions to the trial court to vacate the 

dismissal and to stay the action pending arbitration, and to order respondents to initiate 

and pay for appellants’ AAA filing fees.  In the event respondents choose to arbitrate 

with a provider different from AAA, but cannot agree with appellants on the selection of 

a provider, the trial court shall select a provider whose filing fees are similar to those of 

the civil filing fees of the Superior Court. 

 Appellants shall receive costs of appeal. 

 NOT FOR PUBLICATION. 

 

      ________________________ J. 

              NOTT 

We concur: 

 

 

________________________ P.J. 
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________________________ J. 
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